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UNOBSTRUCTED AIRPORT APPROACHES
SHELDEN

D.

ELLIOTT*

No one can contemplate the recent rapid increase in the establishment and construction of airports throughout the United States1
without conceding their manifest importance to the development of
air navigation. Landing fields, to be of any commercial significance, whether they be focal or terminal points for extensive aerial
arteries, or merely emergency bases, must be properly designed
and adequately equipped. Geographical propinquity to industrial
or population centers, or to existing air routes, may constitute a
considerable factor in their practical utility. But an airport offering all these advantages, may yet be seriously handicapped by the
presence on adjoining land of obstacles of such a height or nature
as to menace the safe landing or taking off of aircraft. 2 It is to
the problem of the abatement, regulation and prevention of such
hazards, with a view toward protecting the airports therefrom, that
legislative and administrative bodies recently have begun to direct
their attention.
At the present stage in the development of air navigation it is
uniformly recognized that the average climbing or descending angle
of airplanes in taking off and landing is approximately 807'; that
is, one foot of elevation or descent for every seven feet of horizontal distance traversed.8 Thus, an object situated at the terminus
*Of the Los Angeles Bar.
Southern California.

Research Assistant in Law, University of

1. According to Department of Commerce statistics, there were 1,960
airports and landing fields in the United States on September 1, 1931. Of
these, 620 were municipal and 639 commercial. 3 Air Comm. Bull. 147 (1931).
2. "These obstacles have been found to be buildings, especially tall
buildings, towers on buildings or tower buildings, smoke stacks, flag poles,
radio towers and similar structures, telephone and telegraph lines, and
especially, high-tension transmission lines. In addition, smoke and gases
may interfere with the operation of the port by reducing visibility. Not
only does the smoke itself produce a condition of poor visibility, but the
smoke particles serve as condensation nuclei and materially increase fog
frequency. Certain industrial plants give off vapors having a corrosive
action on the materials used in aircraft construction and while the plant
structures may not constitute physical obstacles, yet the port should be free
from the harmful action of such gases." Report of Committee on Airport
See also,
Zoning and Eminent Domain, 2 Air Comm. Bull. 325, 327 (1931).
Airport Planning, 2 Air Comm. Bull. 31, 34 (1930); Williams, "Legal Considerations in the Planning of Airports," 155 Annals, pt. II, 43, 46 (1931).
3. This is the estimated ratio for average planes at sea level. The angle
decreases for higher levels, and also for heavily loaded transport planes,
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of a landing runway decreases the effective length of the latter
by seven times the object's height. Naturally, the kind of obstructions encountered in the vicinity of airports varies with the nature
of the surrounding territory and its degree of industrial, residential
or agricultural development. To insure a safe aerial approach
to an airport or landing field of average dimensions, it seems
generally to be acknowledged that all obstacles of an ordinary
nature within an exterior zone of from one thousand to fifteen
hundred feet in width contiguous to the perimeter of the airport
should, in the interest of safe aviation, be subject to regulation. 4
The form which such regulation may take depends upon the extent
of the legislative or administrative power to deal with the conflicting interests involved.
Survey of Foreign Legislation
The abatement of. air hazards in the neighborhood of airports
is a problem by no means peculiar to this country. Foreign legislators and government officials early recognized and sought to
eradicate or minimize the dangers presented by the existence of
such impediments to aerial circulation5 In some countries, governmental regulation was limited to simple prohibitions of restricted
scope and application; in others, particularly Italy, Poland, Netherlands and Jugoslavia, more ambitious projects for the regulation of
obstacles and adjustment of property rights were conceived and
put into operation.
In Italy, the evolution of restrictive legislation has exhibited
an increasing tendency toward complete governmental protection
of airports from the dangers of neighboring obstructions. A ministerial decree of November 19, 1921,6 regulating air navigation,
included a prohibition against the flying of captive balloons, kites
or moored dirigibles in the proximity of any airport without special permission. 7 Provision also was made for the lighting of all
for which the ratio may be as low as ten to one. 2 Air Comm. Bull. 325
(1931) ; Williams "Legal Considerations in the Planning of Airports," 155
Annals, pt. II, 45 (1931).
4. Hubbard, McClintock & Williams, Airports, 126. And consult the
various statutes hereafter cited.
5. Due to the limited facilities at his disposal, the author has had to
rely on secondary sources for his foreign statutory material. In some instances the statutes cited may have been superseded by subsequent legislation, and therefore their up-to-dateness cannot be vouched for.
6. See: 6 Revue Juridique Internationale de la Locomotion Aerienne,
280 (1922) (hereafter cited as R.J.I.L.A.).
7. Art. 34.
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fixed obstacles dangerous to flight (such as towers, chimneys, wireless antennae, etcetera) within a zone 500 metres in width surrounding each airport and landing field." On January 11, 1925, a
more detailed scheme of Air Navigation Regulations was approved.,
The prior provisions were made more specific by the enunciation
that the floating objects above enumerated should not be permitted
in the vicinity of an airport at a distance of less than ten times
their greatest height, and by requiring both day and night marking for fixed obstacles.' 0 The Law of June 23, 1927, supplanted
the existing restrictions by the establishment of non cedificandi servitudes."' No structures or elevated obstacles might thereafter be
erected at a distance from the airport boundary of less than fifteen
times the height of the obstacle itself. 12 The Minister of Aeronautics was authorized and empowered to determine the nature
and extent of such servitudes, and, by ministerial fiat, to order the
demolition or alteration of such obstacles.' 3
Promulgated by a presidential decree of March 14, 1928, the
Air Navigation Law of Poland 14 limited adjacent property rights
by forbidding the construction of fixtures and fences, the planting
of trees, the installation of power lines and/or the erection of
other obstacles, within a radius of 950 metres from the center of
any public airport of the first class, 650 metres for those of the
second class and 400 metres for all others.' 5 Beyond the circumference thus described, a further zone 500 metres in width was
imposed in which it was forbidden to erect, without special permission, structures of more than six metres in height and dangerous to air navigation. The law sanctions the use of expropriation
to preserve such restrictions. Other articles provide for the lighting and air-marking of obstacles more than twenty metres high
situated within one kilometre from the airport boundaries and of
6
radio towers within ten kilometres.1
What is perhaps the most comprehensive legislation on the
subject of building restrictions in the vicinity of airports and land8. Art. 35.
9. See: 10 R.J.I.L.A. 185 (1926); 2 Zeitschrift fir das gesamte Luftrecht, supp. 24, 74 (1926) (hereafter cited as Z.L.R.).
10. Arts 102 & 103. Art. 103 was slightly changed by a subsequent
decree of Jan. 23, 1927. 11 R.I.I.L.A. 414 (1927).
11. See 12 R.J.I.L.A. 340 (1928).
12. Art. 8.
13. Art. 9.
14. See 12 R.J.I.L.A. 451 (1928); 2 Z.L.R. Supp. 33, 45 (1928).
15. Art. 23.
16. Arts. 24, 25 & 26.
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ing fields is embodied in the Netherlands Law of July 30, 1926,17
Articles 22 to 43. These sections provide in detail for the enforcement of restrictions against the erection of buildings, planting of trees, etcetera, within a distance of 200 metres from the
airport boundary and of structures exceeding twenty metres in
height within a distance of 400 metres. Great care is taken to
insure the adequate indemnification of neighboring landowners for
the injuries thereby sustained and the procedure to be followed
in recovering such compensation is set forth in considerable detail.
The Jugoslavian Air Navigation Law of February 22, 1928,18
specifically forbade the planting of forests or hop-fields, and the
installation or erection of elevated structures, factory chimneys,
wireless antennae, electric power poles or telegraph or telephone
lines, within a radius of 1000 metres from an airport, without special permission. The act also authorized the condemnation of
existing obstacles by the Minister of Communications.'
In other countries, the air navigation laws, although not so
comprehensive on this particular point, nevertheless indicate some
effort on the part of the respective governments to cope with the
2
21
Canada, 22 France,2 8 Siam,
problem. In Australia, 20 Belgium,
Spain 25 and Sweden, 26 the extent of government protection went
no further than that effected by the Italian decree of 1921.27 In
Dantzig 28 and Mexico, 29 general provision was made for expropriation for airport purposes. The Czechslovakian Air Navigation
17. See 1 Z.L.R., Supp. 148, 165 (1927).
18. See 14 Droit Agfrien 320 (1930).
19. Art. 35.
20. Air Navigation Regulations, Arts. 87 & 88.
21. Resolution of the Minister of Railways, Marine, Post, Telegraphs,
Telephones, and Aviation. April 12, 1926. Arts. 47 & 48 (1926).
10
R.J.I.L.A. 425. See also the regulations of August 20, 1926, Arts. 37 & 38.
10 R.J.L.A. 432 (1926).
22. Air Regulations, 1920. Art. 89.
23. Decree of May 19, 1928, Arts. 47 & 48. 12 R. J. I. L. A. 444 (1928).
24. Air Navigation Law of 1922, as modified by amendments of 1924
and 1925. 13 Droit Arien 419 (1929).
25. Annex to Royal Decree of November 25, 1919, §§ 88 & 89. 7
R.J.I.L.A. 23 (1923).
26. Royal Decree of December 8, 1922, Arts. 52 & 53. 8 R.J.I.L.A.
325 (1924).
27. Supra, footnote No. 6, Arts. 34 & 35, forbidding captive balloons,
kites and moored dirigibles in the vicinity of airports and requiring the
marking of all fixed obstacles dangerous to air navigation within certain
distances.
28. Air Navigation Law of June 9, 1926, Art. 15. 11 R.J.I.L.A. 295
(1927) ; 1 Z.L.R., Supp. 145 (1927).
29. Law of Civil Aeronautics, 1930, Art. 55. 2 JOURNAL OF AIR LAW 563
(1931).
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Law of July 8, 1925,80 dealt in considerable detail with the procedure to be followed in the use of expropriation for acquiring
possession of, enforcing servitudes upon, or regulating the height
of, obstacles impairing the utility of airports."1 Germany,8 2 Bulgaria 83 and the Saare Territory,3 4 confined their measures to legislative declarations that a fixed zone surrounding each airport was
to be considered as part thereof. The Chilean decree of October
17, 1925, forbade the erection of walls, houses, masts and electric
lines, in the vicinity of airports at a distance of less than ten times
their own height.35 In Hungary,89 no elevated structures or high
tension power lines were permitted within a distance of 500 metres
from the airport boundary except by special concession. The
Japanese Air Navigation Law of April 8, 1921'1 authorized the
marking of all obstacles situated within 500 metres from-the airport and empowered the airport proprietor in emergency cases
to enter upon adjoining land and remove the obstacle. 8 A different solution was attempted in the Argentine Republic, 9 in regard
to military airports, by fixing a minimum area of 400 by 400 metres
as the size of the landing field, and requiring that where any obstructions were situated at its boundary, the opposite boundary
should be extended for a distance of seven times the height of the
object.
Foreign writers have discussed the problem of eliminating
obstacles in the vicinity of airports and have offered many valuable
suggestions. 40 The project of a law embodying a number of their
30. Consult: 10 R.J.I.L.A. 348 (1926); 1 Z.L.R., Supp. 180 (1927).
31. Art. 25.
32. Law of August 1, 1922, Art. 8. 7 R.J.I.L.A. 61 (1923).
33. Aeronautics Law of July 23, 1925, Art. 9. 10 R.I.I.L.A. 44 (1926).
34. Ordinance of February 15, 1928, Art. 8. 13 Droit Airien 393
(1929) ; 2 Z.L.R., Supp. 15 (1928).
35. Art. 37. 11 R.J.I.L.A. 404 (1927).
36. Modificatibns of the Decree of December 30, 1922, on Air Traffic.
February 22, 1924. Art. 1. 8 R.J.I.L.A. 529 (1924).
37. Consult: 9 R.J.I.L.A. 238 (1925).
38. Art. 24.
39. Instructions in Regard to Civil Institutions; June 30, 1923. Appendix: Instructions in Regard to Military Landing Fields. General Conditions, § 1. 9 R.J.I.L.A. 168 (1925).
40. In 1927, M. Duval expressed the opinion that under the existing
legislation in France governmental control for the protection of airports
was limited to the prevention of future power transmission lines in their
vicinity. Departmental supervisors of electric power were required to submit their projects for the extension of lines into the neighborhood of
airports to the approval of the Air Navigation Service, a national board.
The dismantling of existing lines could be effected only by amicable agreement between the airport proprietor and the power company. As to privately-

owned structures, either existing or contemplated, no protection was afforded.

The author advocated the adoption of a statute creating non wrdificandi
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proposals in regard to aerial servitudes was drawn up and submitted to the French Chamber of Deputies.41 The draft represents a careful analysis and an endeavor to secure a satisfactory
adjustment of the conflicting rights involved. The erection of
future obstructions is to be prevented by the creation of aerial
servitudes, surrounding every airport with a zone 500 metres in
width, in which zone the erection or installation of any objects
dangerous to the landing or taking off of aircraft is forbidden.
Encircling this primary zone, further zones, each 250 metres in
width, are to be established. In the first of these secondary zones
the height limit for structures is fifteen metres, in the next twenty
metres, and so on. As to existing obstructions, the proposed law
provides for their removal or modification by means of expropriation, on payment of the requisite indemnity. Article 7 requires
that, in any case where the establishment of an aerial servitude
under the terms of the act causes actual damage to the property
interest of an adjoining landowner, he shall be awarded compensation to the extent of the damage proved.
The above examples of foreign legislation are of academic
interest as illustrating the various methods in which other nations
have approached the problem."
In some aspects they bear a
servitudes surrounding airports, but expressed doubt that public opinion would
support such a measure because of its incompatibility with the established
theory of property rights. The article is reprinted in 11 R.J.I.L.A. 250
(1927).
The theme was ably enlarged upon by M. Tissot in a later article. He
suggested that in some cases privately-owned obstacles might be abated or
appropriated by condemnation proceedings instituted by the airport as a
public utility. To meet those instances where expropriation ;as not available, the author seconded M. Duval's recommendation for the legislative
adoption of non edifirandi servitudes similar to those enforced in Italy,
Poland and the Netherlands. In many cases, however, the imposition of such
servitudes would be so oppressive as to constitute a taking of private proZerty without due compensation, in contravention of Art. 454 of the Civil
Code. M. Tissot suggested that, while the general attitude of existing administrative laws did not authorize the owner of land burdened with a
servitude of public use to d-mand an indemnity therefor, nothing would
prevent the law creating a new type of servitude from autho'izng the
payment of such an indemnity. Tissot, "Des Obstacles a la Navigation
A~rienne dans le Voisinage des Arodromes," 12 R.J.I.L.A. 129 (1928).
41. Consult: 14 Droit Agrien 467 (1930).
41a. Two recent foreign legislative enactments have come to the author's
attention too late to be included in the above text, namely, the Air Navigation Law of Greece, Law 5017, June 3, 1931, reprinted in 15 Droit Agrien
446 (1931) and an extract from the "Diaro do Governo" of Portugal, No.
102, May 2, 1931, reprinted in 15 Droit Airien 524 (1931).
The former, in Art. 60, provides for restrictive zones surrounding each
civil airport for a distance of 5000 metres, wherein no structures may be
erected protruding above an imaginary inclined plane of an incidence of
1 to 15 sloping upward from the limits of the airport. For a military airport the slope of such plane is to be 1 to 20. Existing structures which
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marked resemblance to state legislation in this country, subject to
the necessary differences in administrative details. The suggestions and precautions they reveal may be of some assistance in
the formulation of a uniform law of airport protection.
State Legislation
Within the past few years, and particularly during 1931, a
noteworthy increase has been manifested in the enactment of state
statutes embodying the principles pf protection of airport approaches. It should be noted that the legislatures have, for the
most part, restricted the benefits of such protection to municipal
or publicly-owned airports and flying fields.
Indiana seems to have been the pioneer in the field of legislative regulation on the subject. A general provision was adopted
in 1920,42 vesting in cities, acting through their common councils,
the power to prevent or remove obstructions on territory abutting
on city aviation fields, in the same manner as theretofore exercised
by the city over its other property and public streets. In 1929, a
detailed statute was enacted governing the establishment of municipal airports by cities of the second-class. 43 It authorized the
cities to create Boards of Aviation Commissioners and these boards
were given full power to require any person or corporation, public
as well as private, to remove or place underground all wires, cables
and power lines within six hundred feet of such landing fields,
upon payment of the costs of such alteration. No franchises for
the construction of future projects within a similar distance may
be granted without the consent of the Board. Within a radius
of one-half mile from any such airport, no overhead electric power
line carrying a voltage of over forty-four hundred volts and having poles over thirty feet in height may be installed without the
Board's permission. In addition, the Commissioners were given
the power to establish restricted zones for a distance of fifteen
infringe upon such restricted airspace are to be properly marked at the
expense of the Minister of Air, who has also authority to exempt one or
more sides of the airport from the above restrictions where the enforcement thereof would be rendered impossible or highly inconvenient by the
nature of the adjacent terrain. 15 Droit Airien 459 (1931).
The Portugese regulations comprise 12 articles modelled upon the projected French law of aerial servitudes. They provide for the establishment
of such concentric servitudes in the vicinity of all state or public airports,
and for the abatement of existing obstacles on payment of indemnity to
the owners. 15 Droit Agrien 524 (1931).
42. Ind. Acts 1920, p. 160, § 3842(5) ; amended by Ind. Acts. 1921, c. 111,

§ 1.

43. Ind. Acts 1929, c. 57, §§ 5(8), 9, 11.

THE JOURNAL OF AIR LAW

hundred feet surrounding each such airport, in which zones no
structures may be permitted of such height to interfere with the
descent of aircraft at a gliding angle of seven to one. The zoning
power was augmented by the power of eminent domain, to be
exercised, if necessary, to the extent of condemning the land itself, and regranting to the owner a "perpetual and irrevocable
free license to use and occupy such land within such zone for all
purposes except the erecting of buildings or other structures above
the height so prescribed." All subdivision projects within a distance
of six hundred feet from any such airport must first be approved
by the Board of Aviation Commissioners. In 1931, similar powers
were granted to the Boards of Public Works of all first-class cities,
with some variations. 44 In both statutes the provisions were made
expressly applicable to airports -outside as well as 'within the city
limits.
During the period from 1926 to 1929, several States enacted
general provisions for the protection of airports without specifically
authorizing the removal or restriction of obstacles on circumjacent
land. For example, in 1926 Kentucky created a State Air Board
and empowered it, among other things, "to bear the expenses of
removal or change of such obstructions as shall exist to menace
of air travel."" California, in 1927, authorized its Board of
Harbor Commissioners to establish landing fields and to regulate
"the use of other property within their jurisdiction so as not to
The Pennsylvania
interfere with such transportation by air."' 4
State Aeronautics Commission, in 1929, was given the general
power "to remove or otherwise eliminate such obstructions as shall
menace air travel. ' 4 7 In the same year, South Carolina granted
to the Airport Commission for the City and County of Greenville the power "to condemn, take and use any land or property
which it may deem necessary, for the purpose of establishing and
protecting said aeroplane landing fields."' 48 Iowa requires municipalities to submit to the Board of Railroad Commissioners the
plans for proposed municipal airports, showing among other things
the "location and type of obstructions on or near the site." 4 9
44.
45.

Ind. Acts 1931, c. 33, §§ 7, 9, 10.
Ky. Acts 1926, c. 107, § 165-3.

46. Cal. Stats. 1927, c. 169; Cal. Pol. Code, § 2524%. Since the jurisdiction of the Board of Harbour Commissioners is restricted to the immediate
vicinity of San Francisco Bay, the act was of limited application. See Cal.
Pol. Code, § 2524.
47. Pa. Laws 1929, No. 175, § 1208(d).
48. S.C. Acts 1929, No. 440, § 2.

49. Iowa Acts 1929, c. 138, § 6.
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Other States apparently felt the need for more specific legislation. The New Hampshire law of 1929, providing for the establishment of municipal airports, empowered the cities and towns
to acquire, by purchase, lease or eminent domain "partial rights
in lands adjoining the landing areas in order to remove obstructions, or to prevent their erection, or to prevent any use of such
adjoining land as would hinder the proper development of the
landing field." 5
Connecticut authorized the Commission of Aeronautics to
"cause notice to be given to the owner or any person responsible
for the existence of any obstacle so located as to constitute a
hazard to aerial navigation or to the efficient or safe use of any
airport, requiring such owner or other person to remove such
obstacle within such reasonable time as shall be fixed by said Commissioner. The owner or owners of such airport shall pay to the
51
owner of such obstacle just compensation for such removal.
In addition, the Commissioner is given the power to "establish
safety-zoning regulations governing the area adjacent to any airport." 52

In 1931, Ohio enlarged the authority of municipal corporations
to include the power "to purchase, lease or condemn land and/or
fields, either within 'or without the
air rights necessary for landing
'5 2
limits of a municipality.

The recent Municipal Airport Act adopted by Alabama makes
detailed provision for the protection of municipal airports by granting to municipalities extensive intra- and extra-territorial powers
in regard to the condemnation and zoning of neighboring property
to the extent of one-quarter mile from such airports.54
50. N. H. Laws 1929, c. 90, § 68d.
51. Conn. Pub. Acts 1929, c. 236, § 4.
52. § 5. The section expressly reserves to persons aggrieved by such
regulations a remedy by appeal. 'Otherwise, there might be some question
as to its constitutionality as an attempted delegation of legislative power.
Tighe v. Osbornie, 149 Md. 349; 133 Atl. 465; 46 A.L.R. 80 (1926).
53. Ohio Laws 1931, No. 601, § 3939(22).
54. Ala. Laws 1931, No. 136. The provisions in question read as follows: "Section 11. Any municipality of this State which has established
and is operating a municipal airport shall have the power and authority to
condemn, or acquire by purchase or gift, the right to abate or remove, any
structure, building, tower, pole, wire, tree, woods, or other thing, or portion
thereof, located within one-quarter of a mile of such airport, which the
governing body of such municipality shall determine to constitute a menace
to the safety of aircraft using such airport, including the right of ingress
to and egress from the land upon which such structure, building, tower, pole,
wire, tree, woods or other thing exists, for the purpose of such abatement
or removal. In addition to the foregoing power and authority, any such
municipality shall also have the power and authority to condemn, or acquire
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A similar act in Maine provides that any city, town or county
may by gift, purchase, lease, or if necessary condemnation, acquire
"air rights and easements over private property adjoining such [municipal]
airports and landing fields in order to provide unobstructed air space and
safe approaches for the landing and taking off of aircraft using such
airports and landing fields, to place and maintain suitable marks and
lights for the safe operation thereof and to prevent any use of such
adjoining land as would hinder the proper development or use of such
airports and landing fields. Cities and towns may enact zoning ordinances
applicable to such airports, landing fields and adjoining lands situated
within the limits of such cities and towns." 5 5

The Michigan legislators were evidently less willing to infringe
upon existing property rights. As to obstructions already erected
which in the opinion of the State Board of Aeronautics constitute
a hazard to the safe use of any airport, landing field or seaplane
harbor, the airport proprietor may be required to mark them ;56
with respect to future structures, the act provides as follows:
"Section 2. It shall hereafter be unlawful for any person, firm or corporation to erect any telephone, telegraph or transmission lines, wires,
cables, poles or towers within a distance of 1,000 feet of any licensed airport, landing field or seaplane harbor which in the opinion of the Board
of Aeronautics will be hazardous to the safe use of such airport, landing
field or seaplane -harbor.
by purchase or gift, the right to the unobstructed use of such portion of the
air space above lands within one-quarter of a mile of such airport as the
governing body of such municipality may determine to be necessary to the
safe landing and taking off of aircraft utilizing such airport. Such municipality shall have the further power and authority to acquire by purchase or
gift, or to condemn, for a term of years or perpetually, the right to place
and maintain, obstruction markers and/or lights upon any structure, building, tower, pole, wire, tree, woods, or other thing, located within one-quarter
of a mile of such airport, which the council shall determine to constitute a
menace to the safety of aerial navigation to or from said airport, including
the right to lay and maintain conduits and wires to such obstruction markers and/or lights. Proceedings for the condemnation of any of the rights
mentioned in this section shall be governed in all respects by the laws of
this State applicable to the condemnation by such City of easements in
land for public purposes."
"Section 14. Each municipality in this State which owns any land in
fee simple devoted to municipal airport uses, or upon which the development
of a municipal airport has been commenced, shall have such power and
authority over all extra-corporate territory within one-quarter of a mile
of such land as is conferred upon it with respect to territory within its
corporate limits by Sections 1878 and 1879 of the Code of Alabama of 1923
and/or an Act of the Legislature of Alabama approved September 26, 1923,
conferring zoning powers upon municipalities having a population of one
hundred thousand inhabitants, or more; provided, however, that the power
and authority conferred by this section shall cease upon the abandonment
of the use, or projected use, of such land for airport purposes."
55. Maine Laws 1931, c. 213, § 4.
56. Mich. Pub. Acts 1931, No. 89, § 1.
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"Section 3. Any person, firm or corporation who fails to comply with
the provisions of any section or part of a section of this Act shall be
deemed guilty of a misdemeanor, and on conviction thereof shall be punished by a fine not to exceed $500, or by imprisonment in the county jail
not to exceed one year, or by both such fine and imprisonment in the discretion of the court."
The proposed Uniform Airports Act drawn up by the Com7
mittee on Aeronautical Law of the American Bar Association
contains the following two sections relative to airport obstructions:
"Sectioii 7. Where necessary, in order to provide unobstructed air
space for the landing and taking off of aircraft utilizing airports and
landing fields acquired or maintained under the provisions of this Act,
the counties, municipalities, and other political subdivisions of this State
are hereby granted authority to acquire such air rights over private property as are necessary to insure safe approaches to the landing areas of
said airports and landing fields. Such air rights may be acquired by grant,
purchase, lease or condemnation in the same manner as is provided in
Section 10 of this Act for the acquisition of the airport or landing field
itself or the expansion thereof.
"Section 8. Such counties, municipalities, and other political subdivisions of this State are hereby authorized to acquire the right or easement
for a term of years, or perpetually, to place and maintain suitable marks
for the daytime, and to place, operate and maintain suitable lights for the
nighttime marking of buildings, or other structures or obstructions, for
the safe operation of aircraft utilizing airports and landing fields acquired or maintained under the provisions of this Act. Such rights or
easements may be acquired by grant, purchase, lease, or condemnation in
the same manner as is provided in Section 3 of this Act for the acquisition
of the airport or landing field itself or the expansion thereof."
Substantially the same provisions are to be found in the suggested
State Airport Enabling Act prepared by the Aeronautics Branch

of the Department of Commerce," s and in the 1931 legislative en59
actments of four States.

They combine the commendable features

of clarity and conciseness with an elimination of administrative
detail, rendering them more suitable for uniform adoption.
Lack of space precludes a detailed consideration of
the various
regulations adopted by state administrative boards on the subject
Examples of municipal and county ordiof airport protection.60
57. 2 JOURNAL OF AIR LAW 555 (1931) ; U. S. Av. R. 275 (1931).
58. 2 Air Comm. Bull. 332, §§ 5, 6 (1931).
59. Minn. Laws 1931, c. 214, §§ 1, 2; N. D. Laws 1931, c. 92, §§ 5, 6;
Tenn. Pub. Acts 1931, c. 74, §§ 5, 6.
The provisions of § 7 of the proposed Uniform Act are embodied in
Utah Laws 1931, c. 12, § 2.
60. Consult: Michigan Airport Field Regulations, § 2(c), U. S. Av. R.
406 (1930); Idaho Dept. of Pub. Works, Aeronautics Div., Aeronautics
Bulletin No. 2, June 1, 1929. Airport Rating (1), U. S. Av. Rep. 518
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nances will be considered below under the heading of "Airport
Zoning".
From a survey of the existing state enactments several shortcomings may be noted. For the most part, the benefits of their
provisions are restricted to airports owned and operated by municipalities or other political subdivisions. Privately-owned airports
operated for public use are left to struggle along without the assistance of protective legislation. Also, the statutes themselves
in some instances exhibit a tendency to confuse or duplicate needlessly the powers of condemnation and of zoning regulation. It is
entirely possible that an effective combination of both sanctions
may be made, securing a maximum of protection to the airport at
a minimum both of expense to the airport proprietor and of injury to the adjoining landowner.
It is beyond the scope of this article to discuss the relative
rights of the landowner and the aviator."1 The two leading decisions on the question 62 have evoked a wealth of comment and
discussion. Whatever be the ultimate determination as to the extent of the landowner's rights in superjacent airspace, it is apparent
that without some legislative intervention these rights will ordinarily be invaded in the case of property immediately abutting on
an airport. There are exceptions, of course, such as where the
landing field itself is of such dimensions as to permit the aircraft
to attain an elevation exceeding that of the adjacent proprietor's
ownership before traversing the airport boundary. In most cases,
however, an adjustment of rights must be found whereby such
owner's tri-dimensional ownership may in effect be truncated by an
imaginary plane tilted at a slope of seven to one, the lower edge
resting on the airport boundary. For the safety of air navigation,
no objects should be permitted to obtrude above this imaginary
surface unless their nature or location is such that marking or
illumination will suffice to eliminate all danger therefrom.
Airport Zoning
At first blush, the solution which offers itself is the exercise
of the police power in the form of zoning regulations. Munici(1929); Virginia State Corp. Comm., Rules and Regulations. July 1, 1929.
Rule 28, U. S. Av. R. 854 (1929).
61. Consult: Hine, "Home Versus Aeroplane," 16 Am. Bar Ass'n Joui.
217 (1930), for an able treatment of this subject.
62. Smith v. New England Aircraft Co., 170 N. E. 385; U. S. Av. R.
1 (Mass. 1930) ; Swetland v. Curtiss Airports Corp., 41 Fed. (2d) 929; U. S.
Av. R. 21 (D. C. Ohio 1930).
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palities and even counties, under the egis of safeguarding the public health, morals, safety and general welfare, have, in recent years,
been authorized and permitted to adopt reasonable limitations on
the use of private property within their jurisdiction. 3 The restrictions may take the form of regulating the nature or conduct
of business enterprises that may be carried on in certain districts,
limiting the height of buildings therein or regulating the design
or structure of such buildings. 4 *Why not utilize this same regulative power in establishing similar zones surrounding landing fields?
The airport acts of Alabama, 3 Connecticut, 6 Indiana6 7 and Maine 8
include legislative authorization for such zoning in conjunction
with the exercise of the power of eminent domain. The "non
edificandi" servitudes advocated by foreign legislators are, in a
sense, nationally-enforced zoning regulations. The use of restrictive zoning as an aid to airport planning has been urged frequently,' and several municipalities and counties have adopted such
ordinances under and by virtue of their general zoning powers.7 0
63. Whitnall, "History of Zoning," 155 Annals, pt. II, 1 (1931); Pollard, "Outline of the Law of Zoning in the United States," 155 Annals,
pt. II, 15 (1931) ; Landels, "Zoning: An Analysis of Its Purposes and Its
Legal Sanctions," 17 Am. Bar Ass'n Jour. 163 (1931).
64. Pollard, "Analysis of Zoning Ordinances," 155 Annals, pt. II, 60,
61 (1931).
65. Ala. Laws 1931, No. 136, quoted, supra, in footnote No. 54.
66. Conn. Pub. Acts 1929, c. 236, § 5.
67. Ind. Acts 1929, c. 57, § 9; Acts 1931, c. 33, § 7.
68. Maine Laws 1931, c. 213, § 4.
69. Report of Committee on Airport Zoning and Eminent Domain,
•2 Air Comm. Bull. 325, 331 (1931) ; Hubbard, McClintock & Williams, "Airports," 121; U. S. Chamber of Commerce, Aids to Air Commerce (1931),
15; Davis "Protecting the Approach to the Airport by Regulation," 5 L. A.
Bar Ass'n Bull. 233 (1930).
70. County of Alameda, State of California, Ordinance No. 203 provides
as follows: "Sec. 2. The public safety requiring and the welfare of the
county and its inhabitants making it desirable to insure the protection and
development of established lines of commerce and navigation by air, it is
hereby declared to be unlawful for any person, firm, or corporation to erect
or maintain any smokestack, flagpole, elevated tank, radio station, tower,
building, or other structure or obstruction to the operation of aircrafts, of a
height in excess of 50 feet upon unincorporated territory within the County
of Alameda within 1,000 feet of any boundary of a public air navigation
facility located upon either incorporated or unincorporated territory within
the County of Alameda.
"Sec. 3. Any violation of this ordinance shall be deemed a misdemeanor, and shall be punishable by a fine not exceeding $500 or imprisonment in the county jail for not more than six months, or both such fine
and imprisonment. Each day's continuation of a violation of any of the
provisions of this ordinance shall be deemed a separate and distinct offense."
For examples of municipal ordinances, consult: 2 Air Comm. Bull. 33
(1931). For discussions of the Oakland Port Ordinance, consult: Davis,
"Protecting the Approach to the Airport by Regulation," 5 L. A. Bar Ass'n
Bull. 233, 234 (1930); Baer, "Municipal Regulation and Policing of Airports," 6 Commonwealth, pt. II, 273 (1930).
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The prospect of airport zoning, however, raises several objections. Zoning regulations, being an exercise of the police power
to the end of adjusting conflicting public interests, must of necessity remain more or less impermanent. As the complexion of the
airport vicinity changes and new industries spring up, existing restrictions may require alteration or modification to preserve a
proper balance between the respective interests affected thereby.
Conceivably, such variations may result to the disadvantage of the
airport."'
Secondly, the police power is vested only in state, municipal
and other governmental bodies.72 Individual or corporate proprietors of airports devoted to public service cannot avail themselves thereof, and any attempt to invest them with zoning powers
probably would be held to be unconstitutional as a delegation of
legislative authority to private persons for their own purposes.7 S
Again, there is considerable doubt as to the extent to which
zoning ordinances may be given a retroactive effect.7 4 Even granting that existing uses might be required to be discontinued, the
fact that in the exercise of the police power compensation to the
landowner is not provided for would probably render unconstitutional any ordinance which attempted to reduce the height or require the removal of an existing lawful private structure. 8 Mani71. Report of Committee on Airport Zoning and Eminent Domain, 2
Air Comm. Bull. 325, 330 (1931); Hubbard, McClintock & Williams, Airports, 128.
72. The California Constitution guarantees to "freehold" cities, and certain others, a large degree of local autonomy and provides that in the
regulation of "municipal affairs" the charter provisions shall be impervious
to general state legislative enactments. Cal. Const., Art. XI, §§ 6, 8; Graybiel, "Review of California Decisions on Municipal Law," 11 Cal. L. Rev. 73,
91 (1931) ; Jones, "Municipal Affairs in the California Constitution," 1 Cal.
The zoning of
L. Rev. 132 (1913); Note 5 Cal. L. Rev. 500 (1917).
municipal airports would probably be held to be a "municipal affair," and
as to such cities any state legislation on the subject would fail of its purpose
in so far as it sought to establish uniformity in municipal ordinances.
Baer, "Municipal Regulation and Policing of Airports," 6 Commonwealth,
pt. II, 273, 274 (1930). The constitutional provision, however, applies only
to cities and not to counties. Nicholl v. Koster, 157 Cal. 416, 108 Pac. 302
(1910).
73. Tighe v. Osborne, 149 Md. 349, 131 Atl. 801, 43 A. L. R. 819 (1925)
and note.
74. 39 Yale L. Jour. 735 (1930) ; Jones v. City of Los Angeles, 81 Cal.
Dec. 103, 295 Pac. 14 (1931) ; 20 Nat. Mun. Rev. 167 (1931).
75. "When a case or situation involves an actual 'taking' of property
or a genuine 'depriving' of a full or partial interest in property, and when
such 'depriving' is for some specific improvement or project, the courts
have promptly removed the false label of 'Police Power' and have in place
thereof, affixed the true and appropriate name of 'Eminent Domain,' thus
insuring to the owner, that compensation to which he may be legally and
constitutionally entitled." Metzenbaum, Law of Zoning, 48.
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festly, it would violate the constitutional guaranty against the taking
of private property without payment of compensation."' Yet in
many instances the compulsory removal of such structures may be
of vital interest to the safety of the airport.
This introduces a further problem. Since, in exercising its
zoning power, the municipality does not "take" any additional private property but merely curtails the uses to which such property
may lawfully be devoted, it would seem that the superjacent airspace might be held to remain the property of the landowner, despite his disability to use it for building purposes. Under the
dicta of Smith v. New England Aircraft Company,77 and Swetland

v. Curtiss Airports Corporation,7 8 would not an action lie against
the aviator for invading such air rights above the restricted height
but below the level established by the federal "height-of-flight"
A negative answer might be supported under either of
rule ?7
two lines of reasoning. First, the establishment of a building
restriction does vest in the public a privilege to use the superjacent airspace. Second, the landowner's rights in airspace extend
upward only to the height of his effective possession s A zoning
ordinance, by prohibiting the use thereof above a certain elevation,
determines the limits of such possession, and, a fortiori, of his
ownership. Any flight above that height would not, in the absence
76. U. S. Const., Amend. xiv.
77. 170 N. E. 385, U. S. Av. R. 1 (Mass. 1930). It should be remembered that the court had before it the question as to whether or not
the exception to the federal minimum altitude rule authorized flights below
500 feet for purposes of landing and taking off. In deciding that it did not,
the court expressly stated: "We do not decide whether or to what extent
flight by aircraft at a lower altitude than five hundred feet may be authorized in the exercise of the police power. As already pointed out, existing
statutes and regulations do not go to that extent." Smith v. New. England
Aircraft Co., 170 N. E. 385, 393; U. S. Av. R. 1, 17 (Mass. 1930). In
other words, had the defendant pleaded a local zoning ordinance in justification of his flying below 500 feet for landing and taking off, the same
court might uphold the defense in an action of trespass.
78. "Until the progress of aerial navigation has reached a point of
development where airplanes can readily reach an altitude of 500 feet before
crossing the property of an adjoining owner, where such crossing involves
an unreasonable interference with property rights or with effective possession, owners of airports must acquire landing fields of sufficient area to
accomplish that result. In such instances, to fly over the lands of an adjoining owner at lower altitudes, the owners of airports must secure the
consent of adjoining property owners, or acquire such right by condemnation when appropriate enabling statutes are enacted." Swetland v. Curtiss
Airports Corp., 41 Fed. (2d) 929, 942; U. S. Av. R. 21, 46 (D. C. Ohio
1930).
79. Consult, also: Hine, "Home Versus Aeroplane," 16 Am. Bar Ass'n
Jour. 217 (1930).
80. That such should be the extent of his upward ownership is indicated in both the Smith case and the Swetland case.
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of other circumstances giving rise to a legal liability, be an invasion
of the subjacent owner's rights and he would have no cause of
action.
Eminent Domain
The zoning power, unsupported by other effective sanction,
being insufficient to fulfill the present needs for airport protection,
inevitably the stop-gap must be found in the power of eminent
domain.8' In many instances, this would require legislative recognition that public (as distinguished from purely private) airport
enterprises are public uses and an express grant of the power of
condemnation for the purpose of maintaining clear approaches.
As noted above, the benefits of most of the present legislation in
this direction are limited to municipal airports, and, in the interests of aviation as a whole, should be extended to all public airports.
The distinction between the police power and the power
of
82
exerproper
The
eminent domain has been drawn frequently.
cise of the latter constitutes an actual taking of the property con83
By its use, the airport
demned in return for due compensation.
proprietor would be enabled to remove existing obstructions entirely, or to acquire so much thereof as constituted an interference
with the safe approach of aircraft to his landing field.
In granting the power of eminent domain to public airports,
the following possibilities should be kept in mind. The grant may
authorize excess condemnation, whereby the airport proprietor is
empowered to take the adjacent land itself, remove or alter, the
structures thereon, and dispose of so much of the property as is
not absolutely necessary for the protection of the airway approaches. 84 A second alternative is to provide for condemnation
of the air rights alone, leaving to the owner the exclusive dominion of the surface and as much of the airspace as lies beneath the
imaginary transverse plane. 5 An incidental power, and one which
should be permitted as a last resort where the removal or abatement of obstructions cannot be feasibly effected because of the
81. Report of Committee on Airport Zoning and Eminent Domain, 2
Air Comm. Bull. 325, 330 (1931).

82. Consult: Metzenbaum, Law of Zoning, 42, and cases there cited.

83. Metzenbaum, Law of Zoning, 46; Report of Committee on Airport
Zoning and Eminent Domain, 2 Air Comm. Bull. 325, 328 (1931).

84. Proceedings of the National Conference on Uniform Aeronautics

Regulatory Laws, 1930, 96.
85. Proposed Uniform Airports Act, § 7; 2

U. S. Av. R. 278 (1931).
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inconvenience or expense involved, is that of condemning easements
for air-marking and the placing and maintenance of warning lights
upon the structures. s6
The use of eminent domain would overcome all the limitations
suggested under the discussion of the zoning. But the former
also has its undesirable features. In many cases the expense incurred in condemning all the necessary air rights would be prohibitive. The establishment and development of airports need legislative encouragement. As to municipal landing fields, the zoning
power offers an effective means of preserving free approaches without the expense of payment therefor. Obviously, the airport proprietor may negotiate with his neighbors for the lease, purchase
or other amicable acquisition of surrounding air rights,"7 but the
necessity for doing so, and the costs incurred, would tend to stifle
private enterprise and afford municipal airports an unfair advantage. A possible solution would be the establishment of county
airport-zoning boards having authority to zone all extra-municipal
public airports and landing fields.8 8 The creation of such zones
would preserve the aerial status quo by preventing the erection of
future obstacles. For the purpose of effecting the removal or
abatement of existing obstructions, all public airports should be
granted the power of eminent domain. Since neither of these
powers is alone sufficient, at least from a practical standpoint, to
insure the necessary airport protection, the suggested integration
of the two would seem both desirable and satisfactory.
Public Utility Hazards
Thus far no attempt has been made to deal separately with
telegraph, telephone and electric-power lines, supporting towers and
other structures erected by public utilities. Their nature is such,
both because of their ubiquitousness and their relative invisibility,
as to render them peculiarly dangerous to air navigation. The
question of their regulation has been considered in the following
excerpt, quoted at length:
86. Proposed Uniform Airports Act, § 8.
87. The authority to acquire such air rights by purchase, lease or grant
is expressly accorded to municipalities in most of the present state municipal
airports acts.
88. On the establishment of county, or "regional," zoning commissions,
consult Pomeroy, "County Zoning under the California Planning Act," 155
Annals, pt. II, 47 (1931) ; Davis, "Protecting the Approach to the Airport by Regulation," 5 L. A. Bar Assn. Bull. 233 (1930). For an example
of a county zoning ordinance for airports, consult, supra, footnote No. 70.
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"The structures, wires, etc., of the industries at present regulated by
public utility commissions are sometimes subject to local zoning ordinances,
sometimes to a greater or less extent privileged by them or exempted
from their operation. In so far as they are not regulated by zoning it
would seem that they may best be controlled in the interest of aviation
in so far as proper by the regulations of these commissions. Such regulations may apply not only to future but to existing structures, appliances,
and facilities, ordering their removal or relocation or the adoption of protective devices to prevent injury from them. Regulations of this sort are
in exercise of the police power, for which no compensation is necessary.
This is not unfair to the utilities since they are so regulated as to allow
''s
them to obtain from the public a fair net return for their services. "

It has been suggested that in the case of high-tension transmission
lines, because of their peculiar danger to air navigation, such regulation should take the form of requiring their removal from the
surface in the vicinity of airports, and if necessary, their installation in underground conduits.9
Conclusion
In contemplating the possibility of a uniform state law for the
protection of airports from neighboring obstructions, the author
recommends that the following considerations be kept in mind:
(1) The protection should be extended to all public airports,
and not confined to municipal enterprises.
(2) The protection should include an express extension of
the power of eminent domain to permit the removal, alteration or
marking of existing obstacles.
(3)
The benefits of the zoning power, or a satisfactory substitute therefor, should be extended to all extra-municipal airports
as well as those owned and operated by municipalities.
(4) Public utilities operating or maintaining dangerous structures should be required to remove them or place them underground, when in the opinion of the state regulatory board such
alterations are necessary for the safety of air navigation.
(5) The legislature should not attempt a detailed enumeration of the obstacles to be removed or prevented, nor should it
indulge in mathematical calculations as to permissible distances or
heights. The present angle of safe approach to or departure from
89. Hubbard, McClintock & Williams, Airports, 128. See also, Williams, "Legal Considerations in the Planning of Airports," 155 Annals,
pt. ii, 43, 46 (1931).
90. Report of Committee on Airport Zoning and Eminent Domain, 2
Air Comm. Bull. 325, 327 (1931).
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airports is by no means absolute. The development of helicopters
and other devices may in time enable aircraft to descend or ascend
almost vertically and as the angle of incidence increases the dangers
from neighboring structures is correspondingly diminished. 9' The
zoning restrictions and the flexible concept of the public use for
which eminent domain is authorized will be altered accordingly.
91. MacDonald, "Airport Problems of American Cities," 151 Annals,
225, 274 (1930).

